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504 CALIFORNIA LAW REVIEW 

Corporations: Stock and Bonds: Issuance. — There is con- 
siderable uncertainty as to the interpretation to be placed upon the 
words "property actually received" in the provisions of the consti- 
tutions or laws of a number of the states which provide that "No 
corporation shall issue stock or bonds except for money paid, 
labor done or property actually received." 1 In re Progressive Wall 
Paper Corporation, 2 a case in which a corporation had pledged its 
bonds to secure the payment of a pre-existing debt receiving in 
return a binding extension of the time in which to pay the same, 
holds that the corporation did not receive any "money, labor or 
property" for the issuance of these bonds and that therefore they 
were illegally issued and void. 

"The prohibition against the issuing of stock or bonds except 
for money or property actually received or labor done, and against 
the fictitious increase of stock or indebtedness, was intended to 
protect stockholders against spoliation, and to guard the public 
against securities that were absolutely worthless." 3 To afford pro- 
tection of any value to stockholders and the investing public this 
prohibition must be interpreted as laying down a rule of sub- 
stantial value rather than of mere consideration. Although the 
cases bearing on the question involved lack discussion of funda- 
mental principle, their combined result seems to establish that the 
letter and purpose of this prohibition is satisfied when the stock 
or bonds are issued for some substantial value in a real transaction 
carried through to promote bona fide corporate interests. 

It is well settled that stock or bonds issued below par are not 
for that reason invalidly issued.* In this connection it is to be 
noted that the provisions under discussion apply to the issuance 
of stock with the same force and in the same manner that they 
apply to the issuance of bonds; and certainly it would not be said 
that a person to whom stock is issued at less than par is not a 
stockholder in fact. A corporation may validly issue bonds to a 
creditor in payment of his claim. 5 By the release of the obligation 



!Cal. Const. Art. XII, § 11; Cal. Civ. Code, § 359; New York Consol. 
Laws, c. 59; Arkansas Const. Art. XII, § 8; 111. Const. Art. XI, § 13; Wis- 
consin Statutes, § 1753; Mo. Const. Art. 12, § 8; Mo. Rev. St. 1909, § 2981. 

2 (Jan. 11, 1916), 229 Fed. 489. 

3 Harlan, J. in Memphis & Little Rock Railroad v. Dow (1887), 120 
U. S. 287, 30 L. Ed. 595, 7 Sup. Ct. Rep. 482. 

* Memphis & Little Rock Rr. v. Dow, supra, n. 3 ; California Trona Co. 
v. Wilkinson (1912), 20 Cal. App. 694, 130 Pac. 190; Herron Co. v. Shaw 
(1913), 165 Cal. 668, 133 Pac. 488; McKee v. Title Insurance & Trust Co. 
(1911), 159 Cal. 206, 113 Pac. 140; Atlantic Trust Co. v. Woodbridge Canal 
& Irrigation Co. (1897), 79 Fed. 842; William Firth Co. v. South Carolina 
Loan & Trust Co. (1903), 122 Fed. 569. Contra, semble, Mudge v. Black 
(1915), 224 Fed. 919. 

s In re Snyder (1899), 29 Misc. Rep. 1, 59 N. Y. Supp. 993; MacQuoid 
v. Queens Estates (1911), 143 App. Div. 134, 127 N. Y. Supp. 867; In re 
De Soto Coal Mining & Development Co. (1914), 218 Fed. 892. 
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the corporation receives a consideration, the right to be no longer 
held liable for the debt, which although negative in character is 
nevertheless of substantial value; and if the purpose of the trans- 
action is in reality to promote the corporate interest, and not 
merely to evade the law, there should be no objection to the cor- 
poration's so issuing its bonds. 

The principal case is to be distinguished from the situation in 
which the corporation issues stock or bonds as security for a pre- 
existing debt, without receiving for such issuance a binding exten- 
sion of the time in which to pay the debt or any other present con- 
sideration; in such a case, unless a past consideration is involved, 
it is clear that the stock or bonds are not issued for "property 
actually received." 6 And it is hard to see how a past consideration, 
although it may be under certain circumstances a good considera- 
tion for a contract, 7 can be held to constitute a consideration of 
substantial value within the meaning of provisions intended to pro- 
tect the public from worthless stock and bonds. 

The decision in the principal case raises a question as to the 
validity of the practice common among corporations of issuing 
new stock for old. But it would seem that this could legally be 
done in the promotion of bona fide corporate purposes, for by the 
surrender of the old stock the corporation receives a consideration 
of substantial value for the issuance of the new ; furthermore, from 
the point of view of the provisions under consideration there is no 
fundamental difference between issuing stock in payment of cor- 
porate debts, a proceeding which is clearly valid, 8 and issuing new 
stock for old. 

R. E. H. 

Eminent Domain : Costs and Attorney's Fees. — The taxing 
of costs is regulated entirely by statute; at common law neither of 
the parties to an action could recover costs. 1 The statutory rules 
as to costs must, however, be so applied as not to conflict with the 
constitutional requirement, "Private property shall not be taken or 
damaged for public use without just compensation having first been 
made to, or paid into court for, the owner, — which compensation 
shall be ascertained by a jury, unless a jury be waived, as in other 
civil cases in a court of record, as shall be prescribed by law." 2 
City of Oakland v. Pacific Coast Lumber and Mill Company 3 was 



"Nichols v. Waukesha Canning Co. (1912), 195 Fed. 807; Kemmerer 
v. St. Louis Blast Furnace Co. (1914), 212 Fed. 63. 
i Cal. Civ. Code, § 1606. 
8 See cases cited, supra, n. 5. 

i Williams v. Flowers (1890), 90 Ala. 136, 7 So. 439; Kummeth v. 
Atkisson (1913), 23 Cal. App. 401, 138 Pac. 116; Bond v. United Railroads 
of San Francisco (1912), 20 Cal. App. 124, 128 Pac. 786. 

2 Cal. Const. Art I, § 14. 

s (Mar. 16, 1916), 51 Cal. Dec. 383, 156 Pac. 468. 



